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               12 October 2015
Dear Dirk

Distance Contracts Tangible Goods – Burden of Proof

May I revert to our rather heated ECCG discussion on your intentions to turn Directive 1999/44/EC into a full harmonisation measure for distance contracts which will inevitably determine also REFIT.

I wish to concentrate again on the burden of proof which is by far the most important issue whatever the length of the legal guarantee. 

You recalled that you had put to stakeholder consultation three options :
6 months reversal of burden of proof, 12 months, 24 months but had not received any evidence. You added that in the non published EU study on legal/commercial guarantees, the respondents’ answer on this question has been inconclusive. Furthermore, you indicated that today only three Member States have introduced longer periods : 2 years in Portugal and France (as from March 2016) and 1 year in Poland. 

On the basis of all these elements, your conclusion is that 6 months is the right choice for full harmonisation. 

May I object firstly that the need for (full) harmonisation requires that the existing Portuguese and Polish measures are shown to have caused trade barriers ( i.e. higher costs for non established vendors on these markets). Concerning local traders, my Portuguese colleague stressed at the ECCG meeting that those opposed initially to this measure now support it and actually propose sometimes voluntarily 3 years. I had contacted myself BusinessEurope on this specific issue but they could not give me any evidence of resulting trade barriers. If the Commission has any such evidence, would you kindly share it with us.  
Secondly, some of my colleagues at the ECCG meeting rightly stressed that in practice the legal guarantee was limited to 6 months because of the burden of proof on consumers. The Italian judges held exactly the same view in the APPLE case, namely that the legal guarantee would be deprived of its effet utile by imposing an impossible task on consumers after the first 6 months after delivery of the goods. Consequently, APPLE should take back the goods even after that period, have it examined by its own technical departments but may charge examination costs if the non conformity is attributable to the consumer (enclosed the TAR Lazio judgment of 9 May 2012, please refer to highlighted pages 32 and 33 ). 

May I suggest that in the recent ECJ case C-497/13 Faber, the Advocate General, Mrs. Sharpston, lends implicit support to the Italian interpretation : « Article 5(3) identifies who must prove what and in which order. However, it does not prescribe how to prove the required elements. As I see it, in the absence of EU rules that is a matter for national procedural law on evidence, which in this context must of course also respect the principles of equivalence and effectiveness » (point 90).

Harmonising a 2-year reversal of burden of proof would not only increase legal certainty (as opposed to divergent national procedural law on evidence) but stimulate longer commercial guarantees (a main benefit being no burden of proof of the cause of the defect) and durability (because of the presumption of non conformity during minimum 2 years after delivery). 

Thanking you for your attention and looking forward to your response.

Kind regards

Bob S.
bobschmitzlu@gmail.com 
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